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Simulation of the Role of Lawyers in Mediation 

Problem-Solving Advocacy and Primarily Joint Sessions Video 
1
 

 

Example of a Problem-Solving Approach to Opening Statement for a mediator: 

 Set the tone,  

 Do expectation management,  

 Use neutral language,  

 Facilitative non directive approach. 

 

“Are you comfortable with using first names?  

From my exchanges with both lawyers as well as the mediation briefs I understand that you 
come well prepared and that you know what you can expect from mediation.  

However before we begin, I would like to say a few words about mediation and my role. My 
task is to help you find a negotiated solution. I am not here to judge right or wrong or to 
take sides and I will not impose any solution on you. The goal is to find an outcome that is 
satisfactory to both of you. Mediation is voluntary; however it requires commitment and 
the ability to look at things from different perspectives and to make tough decisions. And 
that is really hard work. I will do whatever I can to help you reach a negotiated outcome and I 
expect the same commitment from you. Is that Ok?  

A few more words regarding the process:  

Mediation offers privacy and confidentiality, so if your dispute would move outside this 
room you cannot use any information that you acquired here in subsequent proceedings. At 
some point it may be useful that we meet separately. And I will keep confidential what we 
discuss, unless you explicitly permit me to share that information. 

We agreed to work from a package deal: meaning that you are only bound to agreements if 
we explicitly decide so. This allows you to freely brainstorm and explore alternatives. 

This has all been laid down in the mediation agreement which we signed prior to this 
meeting. 
 
You have full authority to make binding decisions here and we are all available until 3 p.m. 
today. 
 
Do you have any questions? 
 
OK, so I would say that we are ready to begin. Who would like to start with their first 
opening statement?” 

 

 

 
 

This script and accompanying materials like an educational video and the role play instructions 
can be downloaded from: www.ACBfoundation.nl 
 
 
 

                                                
1 Script based on a role play written by Manon Schonewille (©2009-2010, all rights reserved) (Result ACB, Toolkit Company & Utrecht University), that 

served as a mediation problem in the 5
th
 ICC International Commercial Mediation Competition. A caucus-style mediation script based on that case was 

written by Giuseppe de Palo (JAMS International), as part of the EU sponsored project “Lawyers in ADR”. The script for this video production was written by 
Hal Abramson (Touro Law School), Jeremy Lack (Altenburger) and Manon Schonewille. ©2009-2010, all rights reserved. 

http://www.acbfoundation.nl/
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Checklists from: TOOLKIT GENERATING OUTCOMES, Manon Schonewille, 
with key contributors for the international edition Prof Laurence Boulle   
and Prof Jacqueline Nolan-Haley. Den Haag, Sdu uitgevers, 2009.  
(Dutch version 2nd edition Toolkit Mediation, BJu, 2007). 
Used with permission, all rights reserved 
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